
r 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
,1 
12 
[3 
14 
iS 
16 
17 
[8 

Mi 
CD 
tn 
op 
o\ 
st 
sr 
0 
2 20 

21 
22 
23 
'24 
25 
26 
27 
28 
29 
30 
31 
32 
"33 
34 
35 
36 
37 
38 
39 
40 

41 

42 

43 

FEDERAL ELECTION COMMISSION I'ONNISSION 
999 E Street, N.W. , 

Washfaigton,D.C.20463 û'uOCr 18 Pjf 1:55 

FIRST GENERAL COUNSEL'S REPORT CELA 
MUR: 6280 
DATE COMPLAINT FILED: April 23,2010 
DATEOFNOTinCATION: April 30,2010 
DATE LAST RESPONSE RECEIVED: June 21,2010 
DATEACnVATED: July 20,2010 

COMPLAINANT: 

RESPONDENTS: 

RELEVANT STATUTES: 

SOL: January 14,2015 

Voten FIRST Act for Congress 

Representative Howard L. Bennan 

Bennan fiv Congress and Bruce Corwin, in his officid 
capadty as Treasurer 

Micfaael Bemian 

Yes on FAIR and Frederic D. Woocfaer, ui fab officid 
capacity as Treasurer 

Daniel Lowenstein 

2U.S.C.§441i(e)(l)(A) 
2U.S.C.§441i(e)(lXB) 
2U.S.C.§431 
11 CFJL. §300.61 
lfC.F.R.§ 300.62 • 
11C.F.R.§ 300.2(c)(2) 

INEBRNAL REPORTS CHECKED: None 

FEDERAL AGENCIES CHECKED: None 

L INTRODUCTION 

Tfais matter involves dlegations tfad Representative Howard L. Bennan ("Representative 

Bennan"), Berman fbr Congress and Bruce Corwin, in fais officid ciqracity as Treasurer 

("Berman for Congiess"), Micfaael Bennan, Yes on FAIR and Frederic D. Woocfaer, in fab 



MUR 6280 (Howaid L. Bennan) 
First General Counsers Rqxnt 
Page2ofl0 

1 officid capadty as Treasurer C*Yes on FAIR"), and Danid Lowenstein violated tfae Federd 

2 Election Campdgn Act of 1971, as amended (tfae "Act"), in connection witfa tfaeir support of a 

3 California bdlot initiative. 

4 As discussed below, we reconmiend tfad tfae Cominission fmd no reason to believe that 

5 the Respondents solicited, received, duected, transferred, or spent funds m violation of 2 U.S.C. 

6 § 441i(eXlXA) and (B), and tfaat tfae Commission closertfae file. 

5 7 IL FACTUAL AND LEGAL ANALYSIS 

^ 9 Ak Factual Background 
sr 10 
^ 11 Representative Berman is a Federd officdiolder, as well as a candidate for reelection, m 
0 

^ 12 die November 2,2010, general dection. See 2 U.S.C. §§ 431(2), 431(3); 11 C.F.R. §§ 1003, 

13 100.4. Bennan for Congress is his principd campdgn coinmittee. 

14 Yes on FAIR* is a ballot initiative comnuttee in Califomia tfaat faas applied to tfae Intenud 

15 Revenue Service for recognition as a section 501(c) organization. Daniel Lowenstein is listed as 

16 a principd officer of Yes on FAIR. Micfaael Beiman, Representative Bemian's brotfaer, is a 

17 consultant to Yes on FAIR. Yes on FAIR'S sole puxpose is to support tfae qudification and 

18 jwssage of the Financid Accountability In Redistrictmg Act (tfae "FAIR Act") in the November 

19 general dection. The FAIR Ac^ qudified for tfae general election ballot as of June 24,2010. 

20 See ht̂ ://www.sos.ca.gov/elections/ballot-measures/qualified-ballot-measuiGs.htm# 1451 (last 

21 visited September 9,2010). Both befive. and alter the FAIR Act qudified for die baUot, Yes on 

22 FAIR accepted contributions in excess of $5,000. iSee http.7/cd-
' The respondent's fidl name is Tes on FAIRi a coalition of enirepreDeurs, woddng people, oommumty 

leaden sudi as Karen Bass, and odier concerned citizens devoted to elinunating buieaucratic waste of taxpayer 
dollars on the political game of redistricting.*' See Lowenstein, Woocher, and Midiael Bennan Response, 2. Karen 
Bass is a California state legislator; she was Speaker of die Califomb State AssemUy until March 1,2010, and 
remains a member of die Stale Assembly. Bass is also the cunent Democratic nominee for election to die U.S. 
Hbuse of RepresentRtives m tfae 33rd Congressiond District of California. She is not a respondent in this matter. 

' The FAIR Act has been designated Tropesitian 27" on tfae general election ballet. 
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1 access.ss.ca.gov/Campdgii/Conmiittees/Detdl.aspx?id=1323672&view=latel (last visited 

2 September 1,2010). 

3 Votera FIRST Act for Congress is the Complainant in thb niatter, as well as tfae name of 

4 tfae bdlot initiative championed by the ComplauianL LiketheFAJRAct,itpeitdnsto 

5 redistricting. It qudified for the November general election bdlot as of May 5,2010, and has 

qr 6 been designated "Proposition 20." &e http://www.sos.ca.gov/dectioiis/bdlot-
kn 
0 1 measures/qudified-ballot-measures.htm (last vbited September 9,2010). 
CO 
^ 8 The Complaint dleges dat Representative Berman took actions to "establbh, finance, 
ss 
*̂  9 nuuntaui or control" Yes on FAIR, wfaicfa resulted in a violation of 2 U.S.C. § 441i(e)(l)(A) and 
0 
^ 10 (B).̂  Tfae Complaint is based on two factud dlegations. First, in a report published on Januaiy 

11 18,2010, Lowenstein acknowledged that Representative Bemian and Midiael Bennan, a 

12 redistrictmg expert, are *tfae red sponson" ofthe FAIR Act. iSlse Compl., Attachment C. 

13 Notably, the report discusses tfae bdlot initiative but does not mention Yes on FAIR or suggest 

14 tfaat tfae Bermans are involved witfa that entity—a distinction not recognized in the Compldnt. 

15 Second, the Complaint alleges that a conveisation between Charles T. Munger, Jr. (an mdividud 

16 involved in some capacity witfa the Complainant) and Representative Beiman on March 5,2010, 

17 indicated tfaat Representative Beiman controlled Yes on FAIR. Specificdly, tfae Complaint 

18 states tfad Munger and Representative Bennan discussed a potentid compromise wfaerem 

19 Munger would agree not to file tfae necessary dgnatures to qualify tfae Voten FIRST Act fer 

20 Congress fbr tfae November bdlot, "wfaile tfae campdgn to gatfaer signatures for tfae FAIR 

21 measure would cease." Id. at 2. 

' Though they were not specifically named as respondents in tfae Comphunt, the Commission sent 
noiificatioas to Bennan for Congress, Michael Bennan, Lowenstein, and Yes on FAIR. 
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1 On April 7,2010, Yes on FAIR sought an advisory opinion as to wfaetfaer Members of 

2 Congress nwy solicit funds on its behalf outside of fhe amount limitations and source 

3 profaibitions of the Ad both before and after the FAIR Act qualified for the general election 

4 bdlot. The advisory opmion request was complde on April 15,2010. As part of its request. Yes 

5 on FAIR represented to tfae Commission that it is not directiy or uidirectiy established, fuianced, 

W 6 maintained or controlled by, or acting on behdf of, any Federd candidate or officefaolder. 

^ 7 Because tfae Commission relied on tfaat representation in Advisoiy ()piiiion 2010*07 (Yes on 
CO 
fM '8 FAIR), issued on Jime 14,2010, there was no basis for it to address tfae question of wfaetfaer 
SJ 
^ 9 Representative Beiman establisfaed,financedjmahatained or coiitrolled Yes on FAIR. Withiira 
0 
0 

^ 10 week after issuing Advisoiy C)puuon 2010-07 (Yes on FAIR), the Commission recdved two 

11 responses to tfae Complamt. 

12 Tfae first response, sent on behdf of Representative Bennan and Berman for Congress 

13 (tfae "Rep. Bennan Response**), asserts tfaat tfaose respondents faave not "establisiied, financed, 

14 maintained or controlled" Yes on FAIR. Tfae Rep. Bennan Response asserts tfad tfaough 

15 Representative Berman is "a private suppoiteî  of the FAIR Act, he does not "hold himself out 

16 as responsible for Yes on FAIR'S activities, or as specidly involved in its decisionmaking." 

17 Witfa resped to the March 5,2010, phone convenation between Representative Beiman and 

18 Munger, Representative Bennan "does not sliare the Complainaiit's recollection of the 

19 conversation" and asserts that even if Compldnant's recollection were accurate, it is not 

20 evidence of any specid relationdiip between Representative Bennan and Yes on FAIR. Id. at 3. 

21 Rep. Beiman Resp., 2: Tfae Rep. Bennan Response acknowledges tfaat tfae Ĉ omnuttee faas made 

22 one contribution of $10,000 to Yes on FAIR, but it mauitdns tiwt neitfaer tfae Committee, nor 

23 Representative Beiman, faas pud fiir Yes on FAIR'S adnunistrative costs or provided any 
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1 ongouig funding to Yes on FAIR. Additiondly, tfae Rep. Bennan Response mauitains that 

2 dthough Representative Beiman is aware of Michael Bemian's involvement witfa Yes on FAIR, 

3 Micfaad Berman faas no actud autfaority to act on Representative Bemian's befaalf, and fab 

4 actions in connection witfa Yes on FAIR faave not been made under Representative Bemian's 

5 direction or controL Id. at 4. 

^ 6 Tfae second response was sent on befadf of Yes on FAIR officen and consultants 
m . 

0 7 Lowenstein, Woocfaer and Michael Beiman (tfae "LWB Response"). It contends as an initid 

^ 8 matter tfaat the Complaint faib to allege a violation witfa respect to these respondents. In any 
Sf 
x^- 9 event, tfae LWB Response furtfaer asserts that Lowenstein "worked widi a team of experts to draft 
0 

0 10 theFAIR Act" and is tfae officid proponent of the measure, and tfad fae and Woocfaer are tfae 

11 only officers and directors of Yes on FAIR and are responsible fordi of its decbions. LWB 

12 Resp., 2-3. The LWB Response furtfaer asserts that no Federd officeholder or candidate "faas 

13 ever played any role ui tfae establisfament, governance, or general operation of Yes on FAIR." Id. 
14 at 3. Micfaael Bennan, according to tfae LWB Response, was faued as a consultant to Yes on 

15 FAIR but does not faave any control over the entity. Id. Moreover, the LWB Response asserts 

16 tfaat to tfae extent Midiael Beiman is involved witfa Yes on FAIR, fais actions cannot be unputed 
17 to Representative Berman, because a fianilid relationship, witfaout more, b insufficient to 

18 establisfa agency.d 5. 

19 B. Analysb 

20 Under die Act, as amended by ffae Bipartisan Campdgn Refonn Act of2002 ("BCRA"), 

21 Federd candidates, officefaolden, tfadr agents, and entities duectiy or induectiy esteblisfaed. 

* Woocher was named m tfae Commission's notification letter as a respondent m his ofiBcid capacity as 
Treasurer of Yes on FAIR, dioogh not as an individual. Neidier of die responses was submitted on behdf of Yes on 
FAIR. 
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1 fuianced, mamtdned or controlled by, or acting on bdwlf of, a candidate or officefaolder, may 

2 not rdse or spend funds m connection witfa an election' unless the funds are subject to the 

3 limitations, prohibitions, and reportmg fequuements of fhe Act. See 2 U.S.C. § 441i(e)(l); see 

4 also 11 C.F.R. §§ 300.61,300.62. 

5 Witfa respect to tins matter, the Commission has aheady issued Advisory Opinion 2010-

is. 6 07 (Yes on FAIR), wfaicfa detemiined that Memben of Congress could solicit funds outside the 

1̂  7 amount limitations and souice prohibitions of tfae Act and Commission regulations on behdf of 
OO 
^ 8 Yes on FAIR during tfae period before die iiutiative qualified for the November bdlot, and up to 
qr 

9 $20,000 fiom individuds on behalf of Yes on FAIR after the inittetive qudified to be placed on 

10 tfae bdlot. Tfae Commission's conclusion, however, relied on Yes on FAIR'S assertion thd it b 

11 not "established, financed, maintdned or controlled" by a Federd candidate, officeholder, or 

12 agent of eitfaer. Tfaerefore, if Yes on FAIR is "esteblisfaed, financed, mdiitdned or controlled" 

13 by a Federd candidde, officdiolder, or agent of eitfaer, it caimot rely on Advisory Opinion 2010-

14 07 (Yes on FAIR). Tfaus, tfae priniary issue in tfais niatter is î etfaer Representative Bemian 

15 directiy or induectiy "establidied, financed, maintained or controlled" Yes on FAIR. 

J ^ . . ten non-exdusive factors sd out at 11 C.F.R. § 300.2(c)(2) detennine whether a 

17 person or entity C'sponsoi") "duectiy or indirectiy established, fuianced, mdntained or 

18 controlled" anotfaer person or entity under 2 U.S.C. § 441i(e)(l). These fexUtrs must be 

19 examined in tbe context of the overdl rdationdiip between tfae sponsor and the entity to 

20 deteimine whether tfae presence of any fiactor or fiictora is evidence that the sponsor "directiy or 

21 uduecdy established, financed, mamtdned or controlled" the entity. 11 C.F.R. § 300.2(c)(2). 

' Tbe Commission has addressed whether activities ofa baUot- measure conunittee established, financed, 
maintained or controlled 1̂  a Federal candidate, ofikeholder, or agent of either, are in connection with an election. 
See generaUy AMaary Opuuons 2010-07 (Yes on FAIR); 2007-28 (MoCarthy/Nunes); 2005-10 
(Bemian/Doolitde); 2003-12 Ô lake). 
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1 As applied to Yes on FAIR and Representative Bennan, the relevant fiactora are: 

2 • Whether Representative Berman, directiy or tfarougfa fais agent, has tfae autfaority 
3 or ability to direct or participate in tfae govemance of Yes on FAIR dirougifa 
4 provisions of constitutions, byla^ coiitracta, or other rules, or throngfa foimd or 
5 udbrmd ivactioes or procedunes, 11 C.F.R. § 300.2(c)(2)(ii); 
6 
7 • Whether Representative Bennan, directiy or through fab agent, has the authority 
8 or ability to faue, appoint, demote, or otfaerwise control tfae officen, or other 
9 decision-makmg employees or memben of Yes on FAIR, 11 C.F.R. § 

oo 10 300.2(cX2)(iii); 
in 11 
Q 
^ 1 2 • Whether Representative Bernian, duectiy or tfarougfa his agent, provides funds or 
CO 13 goods in a significant amount or on an ongoing basis to Yes on FAIR, such as 
rM 14 through direct or induect paymonts fbr adininistrative, fimdrd^uig, or otfaer costs, 
^ 1 5 but not including tfae transfer to a conunittee of its dlocated share of proceeds 
? 16 jointiy raised punuant to 11 CĴ .R. § 102.17, and otheiwise tewfiilly, 11 C.F.R. § 
Q 17 300.2(cX2)(vii);and 
r-i 18 

19 • Whether Representative Bennan, directiy or through his agent, had an active or 
20 significant role ui die formation of Yes on FAIR, 11 C.F.R. § 300.2(c)(2Xxi). 
21 
22 Tfae Commission has concluded tfaat a candidate "establisfaed" an entity for pmposes of 

23 11 C.F.R. § 300.2(c)(2) on tfae basis tfaat tfae candidate was among the individuate who fonned 

24 the committee and signed its organizationd documents, he served as its diaiiman, and his part-

25 time campdgn consdtant dded tfae conunittee witfa its state filmgs and bank accounts See 

. . . .26— Adidsoiy.G ûuon2003-12(Flake);5ê aî o.MUR.̂ 367.(Issa)(wh(̂  

27 committee widi more tiian 60% of funding and dl of seed money was detemuned to have 

28 "financed" tfae conunittee). In contrast, Representdive Bemian b not listed as an officer on Yes 

29 on FAIR'S Statement of Organization, and tfae avdlable infonnation does not indicate tfaat fae had 

30 any officid role ui establbfaing Yes on FAIR. Furtfaer, wfaile Berman for Congress 

31 acknowledges donding $10,000 to Yes on FAIR, tfaat amount represents less tfaan one fadf of 

32 one peioent of even tfaose contributions tfaat are listed in tfae Compldnt (wfaicfa total $2,385,000). 

33 No avdlable mfoimation indicates tfad Representative Berman or Bennan fiv Congress provided 
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1 financing for Yes on FAIR beyond tfae $10,000 contrilnition. Moreover, tfaere b no uiformation 

2 avdlable tfaat refutes the assertion ui the Rep. Bemian Response that neither Bemian for 

3 Congress nor Representative Bemian pdd for Yes on FAIR'S adnunistrative costs or provided 

4 any fimding in a dgnificant amount or on an ongoing basis. There is sunilarly no indication that 

5 Representative Bemian faad the authority or ability to faire, appoint, demote, or otfaerwise control 

0> 6 tfae officers, or other decision-makmg employees or members of Yes on FAIR. 
un 
^ 7 Additionally, the Coinmission concluded in MUR 5338 (The Leaderdup Forum) dwt 
oo 
^ 8 because no formd authority was granted in tfae organizationd doeumenta of a 527 politicd 
qr 

9 oiganization, there was no fomud "control" of the oiganization by the dieged sponson. The 

0 Commission dso found tfaat "more tfaan tfae mere fact of sucfa informd, ongoing reldionships 

1 between the personnel of the potentidly sponsoring and potentidly sponsored entity is necessaiy 

2 to support a conclusion of 'establishment, financing, maintenance or control'" ofthe 527 

3 organization. "[W]hile fonner employen and colleagues may exercise influence, uifluence is not 

4 necessarily control." See MUR 5338 (Tfae Leadersliip Forum), Fust Generd Counsel's Report 

5 (adopted by the Commission by a vote of 4-2). 

6 _ Here, Complainant dleges that the phone conversation between Munger and 

7 Representative Bennan demonstrated Representative Bennan's control of Yes on FAIR (an 

8 account wfaicfa tfae respcndenta di^te). However, Complainant agaut does hot distuiguisfa 

9 between tfae FAIR Act and Yes on FAIR, diegmg only tfad Representative Bennan discussed a 

20 "possible legblative solution" ui wfaicfa "tfae campdgn to gatfaer signatures for the FAIR measure 

21 woidd cease...." Compl., 2. Comphunant's cfaaracterization oftfae pfaone conveisation does not 

22 demonstrate tfaat Representative Bennan controlled Yes on FAIR. 
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1 In tfais matter, tfae avdlable infoimation does not indicate tfad Representative Bennan or 

2 Bennan for Omgress has any fomwl authority over Yes on FAIR, nor does it indicate a 

3 relationship of control, as opposed to one of mere influqaoe. Rafher, it indicates only tfaat 

4 Representative Bennan is a proponent of the FAIR Act, was involved in some fashion witfa Yes 

5 on FAIR'S campdgn to gather signatures for ita bdlot qudification, and is the brother of one of 

0 6 Yes on FAIR'S consultanta. In light of the avdlable infoimation and relevant precedent, tfae 
0 
^ 7 Coinmission lades a sufficient basb to find tfaat Representative Bennan "directiy or indirectly 
CO 

8 establidied, financed, maintauied or controlled" Yes on FAIR. 

^ 9 Accordingly, we recomniend thd tfae Comnusdon find no reason to believe 
0 

^ 10 Representative Howard L. Berman, Bemian for Congress and Bmce Corwin, in his officid 

11 capacity as Treasurer, Michael Bennan, Yes on FAIR and Frederic D. Woocher, in his officid 

12 capacity as Treasurer, and Daniel Lowenstein violated 2 U.S.C. § 441 i(e)(l)(A) and (B). 

13 m. RECOMMENDATIONS 
14 1. Find no reason to bdieve tfaat Representative Howard L. Berman, Bennan for 
15 Congress and Bruce Corwin, in fais officid capadty as Treasurer, Micfaael Berman, 
16 Yes on FAIR and Frederic D. Woocfaer, in fais offidd capacity as Treasurer, and 
17 Daniel Lowenstein vioteted 2 U.S.C. § 441i(eXl)(A) and (B). 
18 _ 
19 2. Approve tiwattacfaiedPsuituiEd'andl̂  

20 3. Approve the appropriate letten. 

21 4. Close die file. 

22 
23 Dde: J 0 l « l P £ l O _ _ By: 
24 Cfaristopfaer 
25 Acting Generd Counser 

28 KaddeenGuidi 
29 Actuig Associate Generd Counsel 
30 
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Mark Sfaonkwiier 
Assistant Generd Counsel 


